SYNOPSIS
The present Writ Petition is being preferred by the Petitioners under Article 32 of the Constitution of India praying for issue of writ of mandamus directing the Respondent/Ministry of Railways to implement the additional 238 vacancies which were granted to the promotee officers of Civil Engineering Department and four other Engineering Department of Indian Railways by the Railway Board and duly approved by the Union Public Service Commission (UPSC) in order to remove the stagnation of ad-hoc officers which exists in the Group A of Civil Engineering Department. The Petitioners herein are the officers in Group A of the Indian Railway Services of Engineers working in Civil Engineering Department as Deputy Civil Engineers.
The Petitioners filed an Original Application bearing No. 28 of 2008 before the Central Administrative Tribunal Principal Bench, New Delhi seeking direction to the Respondent/Ministry of Railways to allot the additional vacancies of 238 granted to the Civil Engineering Department and approved by UPSC in pursuance of the order/judgment dated 23.09.2002 passed by the Hon’ble Supreme Court in Civil Appeal No. 97 of 1997 wherein, the Hon’ble Supreme Court has uphold the power of the government to relax the quota provided in Rule 4 of the Recruitment Rules dealing with the induction of officers in to Group A through promotion and direct appointment in case of exigencies. 
The Petitioners fundamental right under Article 16 of the Constitution of India has been violated by the Respondents and they have been discriminated with the officers of other Engineering Departments of Railways namely Signal & Telecommunication, Electrical and Personnel Departments who along with Civil Engineer Department were also allotted the additional vacancies under the same scheme and objective i.e., to remove the stagnation and in these departments the additional vacancies in favour of the promotee officers has already been implemented.    
On 05.03.1991 the Railway Board in consultation with the U.P.S.C. decided to allot additional number of vacancies for induction to Group ‘A’ from the cadre of Group ‘B’ Officers for five Departments only (out of 8 departments) as under:



i)
Civil Engineers

                           -
238

ii)      Signal & Tele-Communication

         Department

                           -
76

                  iii)      Electrical Engineers
                            -
52


                  iv)      Personnel Deptt.

                            -
49

                  v)       Traffic Deptt.

                               -
48








          463

These additional vacancies were duly approved by the U.P.S.C.

In 1992 Departmental Promotion Committee (DPC) conducted induction of cadre of Group ‘B’ services in Group ‘A’ (for 1990-1991), for all those five departments. The 158 (out of 238 allotted as above) additional vacancies in Civil Engineering Department were filed for two years only i.e. 1990 and 1991 in addition to regular vacancies for the year 1989, 1990 & 1991. The balance 80 vacancies for the year 1992 in Civil Engineering Department were to be filled in next year. In 19.02.1993 the Railway Board vides its letter No. E (GP) 92/1/49 dated 19.02.1993 approved the name of the Group ‘B’ Officers (225) of Civil Engineering Department to be promoted to Group ‘A’ (IRSE) w.e.f.  24.12.1992.

Rule 4 of the Indian Railway Recruitment Rules deals with the promotion of the Group B officers of the Engineering Department to Group A which are discussed as below:
“Methods of Recruitment to IRSE – Recruitment to the service shall be by the following methods-

By competitive examination held in accordance with part II of these rules. 
a) By promotion of Class-II officers of the Civil Engg. Deptt. Not more than 40% of the vacancies shall be filled by departmental promotion.  This percentage is likely to be varied from time to time if found necessary.

b) By occasional admission of other qualified persons appointed by the Govt. on the recommendations of the Commission. 

Note-I: 
If the quota of 40% reserved for Class-II for promotion to Class-I is not fully utilized, the remaining vacancies shall be filled by direct recruitment under Clause (a)

Note-2:
In addition to the methods of recruitment referred to above, Asstt. Engineers recruited through the commission, initially as temporary officers, shall be absorbed in the service to the extent as may be decided in consultation with the commission from time to time.  

The vacancies so added shall not be taken into account for calculation of the vacancies to be filled in accordance with Clauses (a) and (b).

In 1993 an O.A. bearing No. 865 of 1993 titled as Ranjan Yadav & Anr. Vs. Union of India & Ors. was filed before the Central Administrative Tribunal, Jabalpur Bench, Jabalpur, by the direct recruitees of the Civil Engineering department challenging the Notification dated 19.02.1993 issued by Govt. of India, Ministry of Railways (Railway Board) appointing 225 Group ‘B’ Officers of Civil Engineering Department to the Jr. scale of the Indian Railway Service of Engineers (IRSE) w.e.f. 24.12.1992 on the plea that allotment of additional vacancies was violative of Rule 4 of the Recruitment to the IRSE, according to which Group ‘B’’s quota of 40% cannot be exceeded as the Government is not empowered to exceed the stipulated quota. 
On 05.08.1994, the Hon’ble CAT, Jabalpur Bench, Jabalpur, allowed the O.A. bearing No. 865 of 1993 filed by direct recruits, holding that Government is not empowered to induct Group ‘B’ Officers in Group ‘A’ more than the quota laid down in Rule 4. A Civil Appeal bearing No. 17364 / 94 titled as Union of India & Ors. Vs. Ranjan Yadav & Ors. was filed in the Hon’ble Supreme Court challenging the Order dt. 05.08.1994 of Hon’ble CAT, Jabalpur Bench, in O.A. No. 865 / 1993. That, on 20.01.1995, the Hon’ble Supreme Court dismissed the Civil Appeal bearing No. 17364 of 1994 in limine preferred by the federation of Gp. ‘B’/Promotee Officers.

On 04.08.1995, the Hon’ble CAT, Principal Bench, New Delhi allowed the O.A. No. 574 of 1993 filled by the direct recruits of Signal & Telecommunication department challenging the allotment of additional vacancies to the promotee officers and held that Government is not empowered to induct persons more than the quota laid down 40%. However, the Ld. CAT allowed the carry forward of vacancies, which remain unfilled in any particular year to be fulfilled in the subsequent years but distributing these carried forward vacancies for officers recruited by both methods on the basis of quota mentioned in Rule 4.

In 1997, a Civil Appeal bearing No. 92 of 1997 titled as Indian Railway Class II Officers Federation & Union of India Versus Anil Kumar Sanghi & Ors., was filed challenging the Order dated 04.08.1995 of Central Administrative Tribunal (CAT), Principal Bench, New Delhi in O.A. No. 574 of 1993. 
On 13.11.2000, the Hon’ble CAT, Mumbai Bench, Mumbai in O.A. bearing M.A. No. 832 / 1993 and No. 1133 of 1994 also following the judgment of Principal Bench of CAT, New Delhi, in the case of Anil Kumar Sanghi Vs. U.O.I. (O.A. No. 
574/1993) and gave same directions (as Sanghi’s Case) and held that the Government has no power to relax the quota of 40% for the induction / promotion of Group ‘B’ Officers in Group ‘A’ and it would be defeating the rightful claim of the direct recruits of promotion to further grades. 

The Hon’ble Supreme Court vide its order/judgment dated 23.09.2002 passed in Civil Appeal bearing No. 92 of 1997 set aside the order dated 04.08.1995 passed by the Ld. CAT Principal Bench, New Delhi in O.A. No. 574 of 1993 and held that no illegality has been committed by the Union of India in appointing 127 Group ‘B’ Officers of S&T Department of Railways to the Jr. Scale Group ‘A’ by the Order dated 15.09.1992. The Ld. CAT has committed an error of law in interpreting the relevant Rule. The provision in Rule 4 of Recruitment to IRSSE (Group ‘A’) for variation of percentage from time to time in case of a necessity, is for all purposes equivalent to the power of relaxation. The Hon’ble Supreme Court has further held that the S&T Department cannot be treated differently than Traffic Department and Personnel Department who have already been granted the benefit of additional vacancies.

It is pertinent here to mention that before the order/judgment dated 23.09.2002 passed by the Hon’ble Supreme Court holding that the Government has the power to relax the quota and to allot additional vacancies in case of exigencies, there were contrary judgments of various Tribunals holding against and in favour of the power of the government to relax the quota. After the judgment dated 23.09.2002 passed by the Hon’ble Supreme Court, the position has settled that the government in case of the exigencies can relax the quota and can allot the additional vacancies. Therefore, the judgments passed by the Ld. Tribunals holding contrary to the judgment of this Hon’ble Court stands overruled and the additional vacancies as allotted to the engineering departments of the Indian Railway Services of Engineers shall be implemented.

In 2003, applications were made by various officers of Civil Engineering Departments and also of Electrical Department; after the Judgment of the Hon’ble Supreme Court of India on 23.09.2002 holding that the Government is empowered to enhance the quota of Gp. ‘B’ Officers for induction to Gp. ‘A’ in the exigencies of government services and also that the government cannot treat department differently than other department. It is prayed that in view of the Judgement of Hon’ble Supreme   Court   empowering the government to enhance the quota laid down the essence of the Judgments be implemented in the case of officers of Civil Engineering department and electrical department too. That, between 30.08.2004 and 07.06.2005, the issue of implementing the Judgment of Hon’ble Supreme Court of India, in the case of S&T Department, for Civil Engineering Department and Electrical Department too, which are similarly situated was taken up by the Indian Railway Promotee Officers Federation, in the formal meeting with the Railway Board on 27.04.2004 (Item No. 5 para 14) and again on 10.01.2005 (Item No. 5 Para 43). Railway Board agreed to reconsider this issue.
It is pertinent here to mention that on 10.01.2005 during the meeting of the IRPOF with the Railway Board, the Respondent made the assurance to reconsider the issue of implementation of Judgment dated 23.09.2002 of the Hon’ble Supreme Court in case of Civil Engg. Department also, whereby inducting Group ‘B’ Officers to Group ‘A’ as per Rule 4 of I.R.S.E. against the 238 vacancies sanctioned by the U.P.S.C. but no response came further to any application of applicants and also no action was taken by the administration to give any relief to the applicants of Civil Engineering Departments.
The Petitioners herein made several representations to the Respondent to implement the judgment/order dated 23.09.2002 passed by the Hon’ble Supreme Court and implement the additional vacancies granted to the Civil Engineering department but no response was received from the Respondents therefore, the Petitioners filed the Writ Petition (C) No. 4110 of 2007 before the Hon’ble High Court of Delhi at New Delhi praying for implementation of the additional vacancies allotted to Civil Engineering department in view of the judgment dated 23.09.2002 passed by this Hon’ble Court. The Hon’ble High Court was pleased to issue notice vide its Order dated 28.05.2007. On 05.10.2007, the aforesaid Writ Petition was dismissed as withdrawn and the Hon’ble High Court directed the Petitioners to approach the Central Administrative Tribunal, Principal Bench, New Delhi for the relief.
The Petitioners filed an Original Application bearing No. 28 of 2008 before the Central Administrative Tribunal Principal Bench, New Delhi seeking direction to the Respondent/Ministry of Railways to allot the additional vacancies of 238 granted to the Civil Engineering Department and approved by UPSC. The Ld. Tribunal vides its order dated 21.02.2010 passed in Original Application No.28 of 2008 expressed its inability to pass any orders and dismissed the application as withdrawn with the liberty to the Petitioners to approach the Hon’ble Supreme Court for appropriate remedy provided in law.

The Petitioner most respectfully submits that the additional vacancies were allotted to the five departments of the Indian Railway Services of Engineers under the scheme and the same objective i.e., to remove the stagnation of ad-hoc officers in the Group A of the services. This Hon’ble Court vide its judgment/order dated 23.09.2002 has held that the government has the power to relax the quota in the case of exigencies thus the power of the government has been upheld by the Hon’ble Supreme Court. Except in case of the Civil Engineering Department to which the Petitioners belongs and the Electrical Department, the additional vacancies has already been allotted and implemented in case of remaining three departments and in case of Signal and Telecommunications department, the Respondents in 2007 has implemented the judgment/order dated 23.09.2002 passed by this Hon’ble Court and implemented the allotted vacancies. 

This Hon’ble Court in “State of Mysore Vs. P.Narsingha Rao reported in AIR 1968 SC 349 has held that “Article 16 is only an incident of application of concept of equality enshrined in Article 14 thereof. It gives effect to the doctrine of equality in the matter of appointment and promotion.”
The Hon’ble Supreme Court in “R.P. Sigh Vs. State of Bihar reported in AIR 1978 SC 327” has further held that “It is well settled proposition and principle of law that the doctrine of equality aimed to achieve the object of providing justice and eliminating the discrimination amongst the equals in respect of matters relating to employment. It has been discussed that the principle of equality is attracted when the equals i.e. persons of the same group or classification are treated as unequal, but every such case is to be adjudged in accordance with the facts and circumstances.”    
The Civil Engineering department has been deprived of the additional vacancies on the sole basis of the order dated 05.08.1994 passed by the Ld. CAT, Jabalpur Bench, Jabalpur, which has been overruled after the Hon’ble Supreme Court order/judgment dated 23.09.2002. The denial of the additional vacancies to the Civil Engineering Department is violation of Article 16 of the Constitution of India and it is inequality among the equals. Thus this Hon’ble Court may be pleased to issue writ of mandamus directing the Respondent to allot the additional vacancies to the Civil Engineering department which were allotted by Railway Board and were duly approved by the UPSC.
